CHAPTER 11
CONSTRUCTION MANAGEMENT AT RISK

SUB-CHAPTER 11.1

SELECTING A CONSTRUCTION MANAGER AT RISK
COMPETITIVE SEALED PROPOSALS

11.1.1 DEFINITIONS — SC Code Ann § 11-35-2910(3) & (5) //

1A. “Construction management at-risk” (Construction Management — ‘{:fmtmc' ACM-R)is a project delivery
method in which the Agency awards separate contracts, one for archi ex;tur@(ﬁand enginee ng services to design -the
project and the second to a construction manager at-risk for both con st’mean managem\nt sérvices and construction
of the project facility according to the design and-ees a-pianagen Worvies The\qug;uctmn manager, at
risk (referred to throughout this chapter as the construction mnager) is aormallv hired at B;:?Qggoreghe time the
architect/engineer is hired and starts providing construc;l:f&n\maaaﬁement\‘serwces at_that time. A“decision and
request to hire a construction manager after completion of a signifie: ~€liminates major
potential benefits of CM-R and will be evaluated by OSE accordingly, > <

2.B. “Construction management services” are the pl?QVlSlOﬂ of the manzégmént activities required to plan, schedule,
coordinate, and manage the design and construct p‘Iam of a project in a r that contributes to the control of
time, cost and quality of construction. CM services \ﬁ"@aigly include over51ght\)t;t¥1g"ﬁ)llow1ng

b . f,
p .

a. Project Schedules, e W
b. Project Cost Control, .. 4 4
c. Constructability ofthe- P ect‘
d. Project Manag

e. Building Tec;anolag (e.g., bui mg materials, eazgmpment and systems),
f. Bidding and’ Neg n of C nstructlon Contractﬁ an

g. Constructlon \\ c

173, SPECIAI;-C@NSDERATI ,T

S, FOR CM”"AT—RISK — SC Code Ann § 40-11-320 and Regs. 19-

Fll’IIlS S ;ekmg CM-RAE worl?*n{ust be reg1 ' sed both as a construction manager and as a general contractor with the

G’gﬁhﬁ‘a@wr\s Licensing Board. ‘The con‘su'.uctlon managerGM/C’s General Contractor’s license must have a
llcense group designation that will al]ow the’construction manager CM-C-to provide 100% Performance and 100%
Labor and Matbmli Payment Bond% fﬁr the entire project.

\
The fees awarded to b\ﬂth the A/Efand the construction manager €M/C(for the professional services portion of the

construction manager@h({:Gs sgrwces) must represent fair and equitable compensation for the actual services
required of each. The form and amount of compensation to the construction manager €M/Cfor the construction
portion of the construction’ manager€M/C’s services must reflect the degree to which the Agency and the CM/C
share the risks and rewards of project cost overruns and under-runs.

NOTE: Construction phase services are subject to the limitations on retainage in SC Code § 1 1-35-3030(4).

11.1.3 NOTES CONCERNING CONSTRUCTION MANAGER —ADVISOR(AGENT] (also called Advisor) —
SC Code Ann § 11-35-2910¢2) and § 11-35-3210

Unlike a CM at-risk, a Construction Manager Agent dviser—(CM/A) only contracts to provide construction
management services and does not assume any of the responsibility or risk for construction of the project. The

Procurement Code defines-treats CM/A (usine—the—termConstruetion—Manasement)-as a construction related

professional service subject to the qualification based selection requirements of the Procurement Code. Therefore an
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Agency wanting to procure the services of a CM/A must use the procedures outlined in RartChapter 4 of this
Manual.

11.1.4 SOURCE SELECTION METHOD - SC Code Ann § 11-35-3015(3)

The Procurement Code provides that the construction manager may be selected using either competitive sealed
bidding or competitive sealed proposals. However. the use of competitive sealed bidding would require substantiall
complete design documents and a significantly late selection of the construction manager. Such an approach would
s0 negate many of the primary benefits normally supporting a determination to use the CM at Risk project delivery
method that it is hard. if not impossible, to imagine a determination that meets statutorv and reeulatory requirements
calling for such an approach. Moreover, the industry standard is for an early selection of the construction manager
using competitive sealed proposals. Therefore. this document assumes an early<8election of the construction
manager and only considers using the competitive sealed proposal source selectio ;i;léﬂfo&.

4

The competitive sealed proposal source selection method is referred to thrqu’i

i’hﬁ document as the Request for
Proposal (RFP) process. S

62.8—11.1.5 ORGANIZATIONAL STRUCTURE AND S%TEIN@‘» FOR C "@IUCTING THE RFP
PROCESS — S5C Code Ann §§ 3024(4) and Regs 19-445. 2095(G)’ L \

4 ‘: N ‘\\,i‘ s
A. ORGANIZATIONAL STRUCTURE g:*f . ) ”‘:’f
The organization consists of a selection committee to evaluat th&prop siﬂis :and a final appr wal authority (the
Agency Head or a designee). The Selection Committee is composed o non votmg Chair appémted by the State

Engineer_and Aenc ap omted voting and non-votm members as § h in Part C below.the-AseneyProject

Manaoe

P ot
D

*f

The Selection Committee assists the Agency PI‘O_]BCT. ‘anager evelopmg ﬂa;eza Selection Plan, and fer-evaluating
proposals in accordance with thgﬂfjan and the RFP. The Selettion Com ﬁte@ is also responsible for the preparation
of report(s) on the evaluation ré 'fhe Selectmn C(i?’n}kittee reports to ‘the individual with the responsibility for
final Agency approval o%lectlon N

B. SPECIFIC RESPOI\T’(SINWMT IES X\ k‘a\ i’
1. Agency Head or his/her demggze» Jé}}&ggnﬁy Head act@ as the final selection authority, is responsible for the
following: am— ) 4 ot Lo

- i b \. B 4

l§[rectmg the ?&g%nc‘y s effo cﬁmng the entire source selection process.
y “h ci(evwwmg and ap ovmg of the elact;ﬁn Plan and the Request for Proposals (RFP).
& o ﬁi‘p ointing the members of the Se fect:on Committee, other than the Chair (OSE must concur with the

p?b;ﬁéd Committee me rsh1p)

Kng and approv1 g tthe schedule of all actions required from receipt of proposals to signing of the
contract. -
e Prow:ﬁh the Selecti n Commmee with appropriate guidance and special instructions as may be
necessary fc%r\-ggdqcu ¢ the evaluation and selection process including approving the evaluation factors
and weights assigned,
f. Reviewing ar%f ‘approving the Selection Committee’s competitive range determination_for the
construction manager’s pre-construction phase management fee and construction phase fee, if any.
g. Reviewing and approving the Selection Committee’s final report and selection. The Agency Head may
choose to reject the Committee’s choice, but such action will require a new procurement.

2. Agency Project Manager: Subject to the policies and procedures of a specific agency, the Project Manager is
responsible for the following:

a. Preparing and submitting a draft of the Selection Plan to the Selection Committee for its review.

b. Preparing and submitting the final Plan to the Agency Head and the Office of State Engineer for
approval.
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c. Preparing the Request for Proposals, with the assistance of program and/or technical personnel.

d. Coordinating with the Selection Committee, the Agency Head, and the OSE on the preparation and
issuance of the RFP.

e. Issuing any amendments to the RFP in conjunction with the OSE.

f. Conducting pre-proposal conferences in accordance with established procedures,

g. Preparing South Carolina Business Opportunities (SCBO) announcements.

h. Safeguarding classified or other sensitive materials, including proposals and amendments.

i. Conducting or coordinating cost or price analyses and documenting the results,

J- Participating as a voting member of the Selection Committee.

k. Promptly notifying all offerors eliminated from the competition.

1. Determining contractor responsibility.

m. Conducting or controlling all discussions and negotiations with offerg

70. Requesting best and final offers. A
. Preparing the Selection Committee’ 011 1 cy Head.
oq, Taking all necessary contractual actions. <

pr. Conducting the debriefing of unsuccessful offerors. 40, <
3. Selection Committee Chair: The Selection Committee Ck s a nox;;\ivotmg membe%@\@m\ed by the State
Engineer. The Committee Chair's duties include the followirg: . p”

a. Scheduling and conducting Committee meetings and dehlaefi‘atag‘l); ™ }

b. Providing overall supervision, planning direction, and exééu;\_\kfn\of the Committee's activities.
c. Completing the Committee's respons??;’iiges within the prescrib eﬂ»pxeriod established in the Agency Plan.
d. Making final determinations of respon: iveriess on individual proﬁgs&ls.

¥ _ ot . i s, V. g
e. Approving all competitive range detemghat{gnﬁﬂige Chair may ad{&f-@{ferors to the competitive range,
but shall not remove them except for reaso Q;"pf non-responsiveness. |
f. Supporting the Agency Head to the fullestigxtent B@{gsi':bgg B%cg&lyéing intermittent in-process reviews
as required. y

g. Summarizing the r*ﬁfﬁ; .iﬁ%ﬁﬁqn data. w

#

h. Assisting tl;;ja/g pcﬂz Proj Q{\M@nager in debniéﬁngs to the extent requested.
e ]

b

v
a

L ¥
1 A

C. COMMITTEE ME P bé 4

The Selection Committee hould | ¢ ﬂﬁé’mp@squ\of Statg;fplﬁployees. For the purposes of selection, members of
Agency Boards, acting in their official capacity, are'State” employees. The Committee should be comprised of a
minimum 0&@7{&&-%@ - ﬁi%mbers.aﬁ‘e‘?sktﬁate Engineer must concur in all RFP selection committee appointments.
Committee‘members rnusk&}igfiﬁ-‘{%ondis losure and conflict of interest statements. The Agency appointed members

should génsist of: Y \\ b
: : B,

2. The apeney head (secretas
3. One represenitative of tﬁe’division, department. or program for which the project is being built:

If different than any of the above. the Agency may appoint the following additional members as either voting or

non-voting members:

1. Agency construction director or his designee:

2. Agency engineering and planning director or his designee;
3. Agency physical plant director or his designee: and

4. Other Agency technical staff as appropriate to the project’
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* Note: Normally. the Agency will appoint technical members with expertise in various aspects of the
roject. The number of technical members appointed for a particular procurement depends upon the
circumstances of the procurement (e.g.. types of expertise needed and number of proposals anticipated).

D. TECHNICAI ADVISORS

The Agency Head may-should appoint outside technical advisors with special expertise not available on the
Selection Committee but eensidered-essential to the selection process. Advisors must sign nondisclosure and conflict
of interest statements. The Agency should use Advisors in discrete areas such as reviewing technical aspects of
proposals Lo assure compliance with the technical requirements of the RFP. The Agency should not give Advisors
access to information concerning overall Committee activities and should not attend Committee meetings unless
specifically requested by the Committee Chair. ///\

E. CHANGES IN SELECTION COMMITTEE MEMBERSHIP /
An Agency may only make changes in the makeup of the selection comrmtte @he approval of the Agency Head
and the OSE.

6:2-911.1.6 SELECTION PLAN FOR THE RFP PROCESS

A. DEFINITION i A
The Selection Plan (Plan) is the document that explains ho;p&‘is & A ency wﬁ*]s\,sohcn statements o{ g}gﬁfﬁcaﬂom and
proposals from contractors and evaluate those statements and P ésals i to make the se]éeﬁon decision. It
outlines how the Agency will conduct negotiations. It identifies % do tH‘e evaluating (i. % it identifies the
Chair and members of the Committee). The Plan establishes miles e dates for the completion of the selection
process. The Plan is, in short, the Agency's stafément to itself and to others: as to how it intends to acquire what it

needs. It distinguishes what is important from what inot and, by assigning weights, defines how important these
distinctions are. “‘m“ .y g\\ \“j':??

B. MINIMUM REQUIREMENTS A Ve W v,,;,";

The Plan must include the fo]Iow1nghas a minimum: \\ /{,»”” “‘N) }

1. Descnptmn of n_g;a/gertv o\'sewmes to be acquiré

agencv to the pian

%ﬂ@g@g@nd awend\mr fhe Cbm ,md"kev events or milestones that will occur between the time
he Selection Coniimittee is grg,a_hlzed and 1t€"“ad1ournment

/3/_/’ E?‘foposed pfé‘“ f tation auymes such as the issuance of a draft solicitation or convening a pre-

6. \Sﬂmlnaw of the acqﬁ:tsglon strategy including an explanation of the type of contract to be used, the
proposed contract form ag@ the nature of any special features to be included in the contract.

7. Statement'ef the proposed evaluation factors and their relative importance.

8. Description ‘of the evﬁiﬁ’atlon process. methodology, and techniques including an explanation of the
approach to séiecﬂém Y 4

9. Description, for "in-house” use, of the methodology that evaluators will use to express their judgment of
the degree of merit each proposal possesses in relation to the announced evaluation factors including the
scoring system the committee will use in the evaluation.

10. Schedule of significant milestones.
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C. PREPARATION AND APPROVAL OF THE PLAN

The Project Manager prepares the Plan with the assistance of the responsible program and technical officials. The
Committee must review the plan and the Agency Head and the OSE must approve the final plan before the Agency
issues the-a solicitation or holds any pre-solicitation conference.

ED. SOLICITATION PLAN = SCE&&B Aj%n§ 11-35- 153062) &§1l- 3§ 1520(3)

ement Code wX‘@).uree adequate ‘public notice of the invitation for bids. This notice
(advertisement) must ‘nclude ‘publicati n" in_South Car%”ﬁmmess Opportunities (SCBQ). However. the
Procurement Code recognizes thatthis dlonémmay not constiftite adequate public notice. This is especially the case
for unique pro1ects-§§§jxa: desigrr-build-finanee operatesnidintain projects. Therefore, the Agency needs to develop
lan that | Q%MCG adequate. public notice for real competition on the project at hand. The plan must
ill advertise g;oposals (or in the case of prequalification. statements of qualification)
and/or hbw. the Avgency intends 1{?\develo interest’in the project other than through advertising in SCBQ. The plan
mustélso «3}9 the minimu AL 3 ;“fhat the Agency will advertise the project.

6.2.1011.1.7 i‘ﬂlﬁ*REQUEST F(#i PROPOSAL (RFP)

A THE SOLICITA 4

The Agency must pr:&ez a,soli gitation that will clearly communicate to the offerors both the Agency’s needs and
the evaluation factors the laeﬁon Committee will use in the evaluating the proposals. The solicitation should not
include the Selection Plan. ;The solicitation must:

1. Advise prospective offerors on how their proposals should be organized and arranged.

2. Provide that offerors must submit the technical and price or cost portions of their proposals in separate
sealed envelopes.

3. Inform offerors of the evaluation factors for award and information on the source selection system the
Agency will employ including a statement of all significant factors and sub-factors (including price) which
the agency reasonably expects to consider in evaluating proposals and the relative importance assigned to
each of these factors.

4. Inform offerors of minimum requirements that apply to particular evaluation factors and significant sub-
factors.
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EB. ADVERTISING — SC Code Ann § 11-35-1530(2) & § 11-35-1520(3)
The Agency must advertise the solicitation in accordance with the solicitation plan included in the approved
Selection Plan.

C. PRE-PROPOSAL CONFERENCES — SC Code Ann Regs 19-445.2095(H)(1)
The Agency may conduct a pre-proposal conference to explain or clarify the solicitation and complicated
specifications and requirements (e.g., proposal format) to interested firms. The Agency should use any such
conference to eliminate misunderstandings that may arise from misinterpretation, complexity, errors, omissions, or
other deficiencies. N

V amN
When the Agency determines that a pre-proposal conference is in its best inte estg ‘the Agency must notify all firms
receiving solicitations and advertise the conference in SCBO. The Agency 1 mgix}:e adequate notice to prospective
offerors so that all who wish to may arrange for representation. The not;gé must He{m as explicitly as possible the
nature and scope of the conference. s B .

f/‘ O N

At the pre-proposal conference, the Agency must furnish all prospgctlve ol’ferors identical 1\\%1‘"213&011 in connection

with the proposed acquisition. The Agency may not use rem s and explanations at the conference to modify or
qualify the terms of the solicitation and specifications. If t Agency wnsh“g‘s to modify or quali ﬂ-;e terms of the
solicitation and specifications, it must do so by written amendmem@ The Agﬂa;:y must make a cony slete record of the

conference and make the record a part of its procurement file. A

\\

6:2.1111.1.8 NON-DISCLOSURE OF PROCUREMENT AND C@NF’H)ENTIAL INFORMATION_- SC
Code Ann § 11-35-1530(3) and Regs 19-445.201 &2995(0 \\ uy
Prior to a contract award or posting of Notice of A\ﬁafd\‘ﬁérsa\nmi part1c1patmg}1;» the procurement process may not
reveal source selection information to any unauthonzed pe Ala jotie, IECGJ}WIlg a request for information before
contract award or posting of Notice of Award must f%rw the requeg\t to the project manager. {See SC-Reg—19
= -ersonnel partmlpatmg in the procm:emenl process may not reveal proprletary
information submitted by -férors to any ‘unauthonzed rson at any time. All personnel who participate in the
procurement process mus‘fﬁlgn an agreement not to discus .or reveal information conceming the process except to
an individual participafing the. same rgceedmg, and then 9:11*3/ to the extent that the information is required in
connection with the proceedings }

\‘ / il S— i e
— e

A. “SOURCE( SELECTI{)N INF\O\RMAETION” i —Source
selection )ﬁdrmatlon includesh mfonnimoﬁ »stored in electronic, magnetic, audm or v1deo formats prepared or
developad for use by the State to. conduct a paracuiar procurement. Source selection information is information that
would'jea ard1ze the integrity or suecessful ¢ xfppletwn of a particular procurement if someone were to disclose it to
a competin \Cfmtractor Source s %e&,;lon information is required by statute, regulation or order to be secured in a
procurement ﬂ’{e er other facility t prevent disclosure. Source selection information is limited to the following:

-
A

\

. 5 }
1. Proposed&@sts or pncgé 'submitted in response to an Agency solicitation, or lists of those proposed costs

or prices;
2. Source seleczﬁm pians

3. Technical evaluatlon plans;

4. Technical evaluations of proposals;

5. Cost or price evaluation of proposals;

6. Information regarding which proposals are determined to be reasonably susceptible of being selected for
award;

7. Rankings of responses, proposals, or competitors;

8. Reports and evaluations of the selection committee; and

9. Other information based on a case-by-case determination of the Agency Head or OSE that its disclosure
would jeopardize the integrity or successful completion of the procurement.
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B. “PROPRIETARY INFORMATION” is any information submitted to the State by a contractor and designated as
proprietary, in accordance with law or regulations, by the contractor. (See-S€-Reg-19-4452095C{2})

6:2-12:11.1.9 CONFLICTS OF INTEREST — SC Code Ann §§ 8-13-700. 725, 760, & 775

Using Form SE-214 (Selection Committee Confidentiality and Conflict of Interest Policy), the Chair of the Selection
Committee must instruct the committee members of the Procurement Code’s requirements for ethical conduct, and
require each member to sign a statement that he has read and understands those standards of conduct and that he
does not have an actual or apparent conflict of interest relating to the proposed acquisition. If an evaluator has an
actual or apparent conflict of interest related to a proposal under evaluation, the Chdir. must remove that evaluator
and, if a sufficient number of evaluators do not remain, replace him with another ’,/ B 1&

6:2-1311.1.10 POTENTIAL OFFEROR’S PARTICIPATION IN Af”R’E?i)RT OR _STUDY USED IN
PREPARATION OF DESIGN REQUIREMENTS — SC Code Ann § Jf 35 300530,

Participation in a report or study that is later-used in the preparation of (Te ign re :fifments for a project does not
disqualify a firm from participating as a member of a proposin te&’ﬁm a cbnstrucuon%agement at-risk project
unless the participation provides the business with a substantj comp&ﬁt]ve advantage \ana]vzmg whether a

member of a proposing teams participation in a report or stu ] rovides that team a sienificant advantage one must
consider the role the member will play on the team. Questiofis. Q.eonmder ares

‘%%

1. Is the team members position on the team significant enoughdl at it will significantly 1nﬂuence
the ranking of the team? i
2. Did the team members participati -the report or study gla‘a the team member insight into the
Agency’s requirements that is not nrﬁeﬂ iinthe solicitation toTﬁf&h‘ors and which could give
the team an advantage in preparing its proposal? . \ “*"":’

3. Did the team members participation in the re?i‘trﬂ or'study give the 1m member or team the
opportunity to start working on a propogl pno;? o th:e o_thenAge " soliciting _statements of
qualifications or proposals? Y

x

:an on the street \thmk if they km@’ the facts?

”‘\w-/}

The Agency must time-stamp. | ‘fnpos s aﬂd mod1ﬁcatlon$, upon receipt and hold them unopened (except as
otherwise prox:igedrln the Procure 'enYReguIaﬁoxts} m@ qe'eure place until the established due date.

PROPOSAL OPENING__AND REGISTER OF

presence of one or miore State wntzesses at the time and place designated in the request for proposals. The person
opening the proposals should dec»lare the arrival of the time for receipt of proposals, give his/her name and the
names of the witnesses; and«recoifd this information on a Register of Proposals. The Agency must prepare a Register
of Proposals that identifi ti;e project and includes the name of each offeror and the number of modifications
received, if any. The person opening the proposals and the witness must certify the Register of Proposals in writing
as true and accurate. The Agency may not make the Register of Proposals open to public inspection until after the
issuance of an award or notification of intent to award, whichever is earlier. The Agency must not disclose the
contents and the identity of competing offers during the process of opening proposals. If members of the public
appear at the opening, the person opening the proposals should state that he/she will conduct the opening of
proposals and recording of the names in silence to protect confidential information.

6:2-1511.1.13 PERMISSIBLE COMMUNICATIONS WITH OFFERORS AFTER PROPOSAL OPENING
BUT BEFORE AWARD — SC Code Ann §§ 11-35-1530(6) & (8)
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The Chief Procurement Officers have jointly published guidelines for communications with offerors after opening
proposals but prior to award. Such discussions include $H-35-1530{6}<clarification discussions and §£31135
153208 rnegotiations. This document also addresses $1-35-1330(8)(e)}-Best and Final Offers. The Agency will find
this document posted on OSE’s Web site. The Agency must conduct discussion and any BAFO process in
accordance with these guidelines. The Agency will find a copy of the guidelines in Appendix D.

6-2:1611.1.14 REJECTION OF INBIVIDUAL PROPOSALS AND CANCELLATION OF SOLICITATION
—SC Code Ann § 11-35-1530(9) & 1710

A. REJECTION OF INDIVIDUAL PROPOSALS — SC Code Ann Regs 19-445.2095(J)

2t 2 4 o) = Pa a d ' Lbinde x

Agency does not need to accept proposals unconditionally without alteration @r cortection, and to the extent
otherwise allowed by law (see 6.2.15 above), the State's stated requirementSpéaS/ be clarified after proposals are
submitted. The Agency must consider this flexibility in determining Whethﬁ‘;;/&‘ sasons exist for rejecting all or any
part of a proposal. Reasons for rejecting proposals include but are not lirni@/m th ﬂﬁm\ving:

i, ‘\ _\"u
1. The business that submitted the proposal is non-responsi i\m&;}e\émined unds I?S;:\ction 11-35-1810;

> <,

2. The proposal ultimately (that is, after an oppg;ﬁéﬁty, if any is offered, has
clarifying the proposal) fails to meet the announcgﬂ;wg\u’i:gments o} l;lf State in some
y

. W

3. The proposed price is clearly unreasonable. \ RV

b

q%‘:aed for altering or
m §£ri;§v,?fy’respect; or

&

ngellation or rejection _\'i"make the documentation a part of the
= \-h%k”\, \\ >
&;;::q\“\x

B. REJECTION OF PROPOSALS — CANCELLATION b%&iMTATION PRIOR TO AWARD — SC Code Ann
& .

Regs 19-445.2097 A g
ftwfeceiving and opening proposals, must

Unless there is a compelling reason to reject all propo&ls, Ih'é’}“\gencvﬁ\%
award a contract. Subject to e provisions of SC Co&é_Ann § 1530, this award must be to the highest ranked
responsible offeror. Should@é Agency detide to cancel z}\{qlicitation after opening proposals but before award, the

Agency must determine ﬁ:wﬁ@g that: \
J’g ;

The Agency must document the reasons for ¢
procurement file available for public inspection.

.4
-

(1) inadequate or am‘\l;‘i%%us smfciﬁ‘é:a&ims were cited in the solicitation;
2) specifieatio cen MvVised oL

: ; \\Toﬁf or construction being procured are no longer required:
: for consideration of all factors of cost to the State, such as cost of

/_%rainsponin;z state furnished property to.bidders' plants:
& (3) broposals received i te that the needs of the State can be satisfied by a less expensive article
differing from that on whichithe Dru_é’gsals were requested:
6) all thierwise acceptable froposals received are at unreasonable prices;
(7) the proposals were notErElependentlv arrived at in open competition, were collusive, or were submitted
in bad faithtor », J 4
8) for other re ﬂg“nsy caﬁc’%l]ation is clearly in the best interest of the State.

1

If the determination is due fo'a change in requirements. the Agency must show in its determination that prior to
opening. it made every effort to anticipate changes in requirements. Any determination to cancel the solicitation
must be made in good faith (honesty in fact, fair dealing). SC Code Ann § 11-35-30. See In Re: Protest of
Wometco Food Services, Inc. SCPD 1991-14

6-2-4711.1.15 RANKING OF PROPOSALS

A. RANKING BY INDIVIDUAL COMMITTEE MEMBERS

Each member of the selection committee must examine each proposal in detail to measure its contents against the
established standards for evaluation factors, and assign a score, numerical or otherwise, to each factor. Because
numerical scores or other types of grading may not convey fully the individual evaluator’s judgment of some aspects
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of the proposal, each evaluator must supplement each rating with a concise narrative evaluation that includes a
discussion and interpretation of the limitations of the rating. The narrative should summarize the strong and week
points of each proposal recording what the contractor offered and how the offer met the established requirements,
and it summarizes the strong and weak points of what the contractor has proposed. In instances where the contractor
has failed to meet a critical requirement, the evaluator assesses what should be done to remedy the deficiency and
what the impact of the deficiency (corrected or uncorrected) is on the overall proposal. Each committee member

must turn his/her signed evaluation and narrative into the committee chair with a copy to the Agency project
manager.

B. CONSENSUS OF SELECTION COMMITTEE

The Selection Committee assigns the final score or ranking for each technical prepi@sal by consensus. After the
individual members have separately evaluated the proposals, including preparatlohfof tHieir narrative explanations,
the Selection Committee must meet and formulate its collective conclusions. l;he eomrmttee must discuss significant
variations in evaluators’ scores or assessments of technical merit and resolye‘ /(il epam:les or fully explain them in
the record. The Agency project manager must prepare for the committee’§ approval, a.narrative justification to the
final score or ranking the committee assigns to each proposal. This narrative 1ust1ﬁ€“amﬁ\mu<;t demonstrate that the
Committee based its final selection on an intelligent and ratmnal 1umm ofthe technical merlts of each competing

proposal. The committee must attach Seleetion-Comm s i‘iarratwe Jusuﬁcauoﬁ\{o the ﬁnal score or
rankmg 1t assigns to each proposal e-demorstrate e-Committee b ofpitan-intelligent-and
b, ;’.’/

C. SELECTION COMMITTEE REPORT AND RECOMMENDATION -
After the Selection Committee evaluates the proposaIs the Agency p\gj@ct manager must prepare a report to the
Agency Head. The Chair and each Committee thember must sign the repott. The report must rank each offeror’s
proposal from the most advantageous to the least d‘vamageous For each offﬁmr, the report should provide the final
score and a summary analysis of each proposal '*t:k@ﬁ@wan assessment Of ﬁae"ﬁfferor s compliance with the
requirements of the solicitation, any changes to the technical x‘avaluatlon scotes and a narrative to support the
changes, The report must include the Committee’s meomm ation regmdlﬂg the source(s) the Agency should
select for award or negotiation. The Committee must\sup [ a recomma;ﬁdatlon to award to or negotiate with a
higher priced, higher scored ﬁgr%thh a written ﬁnd‘i(ic\“that the teclgncal superiority of the higher priced offer

relative to other offers, w ts the additional cost. The Gommittee must document the rationale for the finding of
technical superiority in Aqwk Unsupported conclusory statements are not acceptable. The report must include a
cover page to the repdrt fdﬂ& mg the procurement and \éiu’amg the names and signatures of the Committee
members. L LN l?

: A
et T T

62181 1.1.1@-@;§;§¥ARJ;§WIF*'RBICE‘AN _;‘\ITIAL 'EVALUATION FACTOR - SC Code Ann § 11-35-1530(9)

If price- 15 an initial evaluatlorg fac‘l;or in the\RFB «the Agency must, (subject to Part 6.2.21 below) award to offeror
whosé of the Selection Comny{tee determines to be most advantagcous to the Agency, taking into consideration

price and the evaluation factors set forth in the RFP. . However, the Agency may in
lieu of the fo}ggmg, determine to %ut:hze one of the options prov1ded in SC Code § 11-35-1530(8). (Parts 6219
11117andé—2—2&11118) |

6:24911.1.17 NEG&I‘IQ?’ION:S’AFTER EVALUATION AND RANKING

See 6.2.15 above and Appggxchx D.

6:2-2611.1.18 BEST AND FINAL OFFERS (BAFOQ)

See 624511.1.13 above and Appendix D.

6:2-2411.19 AWARD

The Agency Head or its governing body typically makes the final selection decision. The Agency Head or its

governing body may not overturn the Selection Committee’s decision unless they determine in writing that there is
no rational basis for the Committee’s decision, the Committee did not follow the RFP evaluation factors, or the
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Commiittee exercised its discretion in an arbitrary or capricious manner. If the Agency Head or its governing body
decides to reject the Committee’s selection decision, the Agency must cancel the procurement action and start a new
procurement process. If the Agency rejects the decision of the committee and chooses to cancel the procurement. the
agency must comply with the requirements Part 6.2.16(B). See SC Code Ann. § 11-35-1710 and Regs. 19-445.2097.

After the Agency Head approves the award, the Project Manager may submit the proposed contract, with supporting
documentation, to OSE for review and approval.

11.20 NOTICE OF AWARD

A. REQUIREMENT OF POSTING — SC Code Ann § 11-35-153009) & § 1520¢1 0),

Once the Agency selection is final. it must post a Notice of Award (SE-370) O t to the selected offeror.

The Agency must post the Notice at the time and in the location announced<in the RFP. The Agency must also

promptly mail a copy of the notice each responsive offeror. If an Agency is Mg}gconﬁrm intent to award on the

posting date announced at the RFP. it must post a notice on that date aiﬁ speci cation stating the new date
&

\

the Agency will post the Notice (SE-370).

B. OSE CONCURRENCE WITH POSTING - SC Code Ann §& 1‘1’7”3?’370 and 11- 35\:‘9

i be made
ations. H\‘Wever. the Agef cy may submit its
request to OSE pending final approval of the pr0posed contract by the Age _cies governing board or Agency Head.
OSE will have five working days from the date ofiz w*s the SE-360 an EI reqmred documentation to notify the
Agency of any defect in their documentation or, base - on that «documentatlo;?sm arent defect in their selection
procedures. If the Agency does not receive an objectio fr\m\ E 1th1n five working days from the date OSE
receives the SE-360 and all required documentation, OS) Wl]I kd»IO ha}g granted approval for the Agency
to post the Notice of Award. To expedite this process. the Agéncy mus eng il the OSE Project Manager, State

stant PDF copies of th ‘—360 and al $équ1red documentation. In lieu of email,
equired documentﬁhbn or send them by the US Postal Service, In case ofa
Agency only ne -s to co the State Engineer, and OSE administrative

the Agency may FAX the SE 3¢
FAX or delivery by the Pdsta

Note: the requirement.for a cop:/\}a fhé%tate“ﬁnggggg aﬁé’ mfr/mmstratwe assistant is to expedite the process in the
e

event the OSE”érmm manaer is 01}1\04" ﬂa@ office. %

11.21 ATMCT EXEC' G PERIOD - SC Code Ann §§ 11-35-3020(c)(ii) & 11-35-4210¢1)(b)
Vo N :

~ s .
The Agencyvimust wait eleven da

jter poqtﬁg the Notice of Award before it may execute a contract with selected
offeror. Duringlihi\s?time any offefor who disagrees with the Agency’s decision may protest the contract award, If
the State Englne\r\mmes such a protest in writing during this period, the Agency may execute a contract until the
matter is resolved unless, the Agaia_y in accordance with the Procurement Code request a lifting of the stay and
CPOC grants the reque:t S‘z& S :C‘ode Ann § 11-35-4210(7). If the State Engineer does not receive any protests, the
Agency may execute a congacton the eleventh day after posting the Notice of Award, 6.1.20D2

11.22 SUBMITTING TH’E!CONTRACT TO CONTRACTOR FOR EXECUTION

Once all conditions precedent to executing a contract have occurred, the Acency should submit an unsigned copy of
the contract to the contractor with a cover letter requiring the contractor to execute the contract and return the
original contract along with the following documents to the Agency within fourteen days:

1. Certificates of insurance in the form of the latest edition of the ACORD 258 showing that the Contractor
has in place for the project, Insurance meeting the reguirements of the RFP:

2. The performance bond, SE-355: and

3. The labor and material payment bond, SE-357.
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11.23 REVIEWING CERTIFICATE OF INSURANCE AND PERFORMANCE AND PAYMENT BONDS -
SC Code Ann §§ 11-35-830, 11-33-3030(3) & 29-6-250 and Rees 19-445.2145(C, )(2)

Afier receiving the certificates of insurance and performance and pavment bonds from the contractor. the Agencv
should review them to determine that they are authentic and meet the requirements of the Procurement Code and
Regulations. The Agency is responsible to assure that it has the required labor and material payment bond in place
before permitting the contractor to start work. See Sloan Const. Co.. Inc.. v. Southco Grassing, Inc.. 377 S.C. 108.
659 S.E.2d 138 (2008). Failure to do so could make the Agency liable for the contractor’s failure to pay its
subcontractor’s and suppliers. OSE has published a Surety Bond Review Guide to assist the Agency in fulfilling this

obligation.

-

6:2:11.2422- SELECTION RECORDS - SC Code Ann § 11-35-2430 and Regs 1)?—44’5‘.%05(3)

The Agency should retain all documents and records the Agency generates of re 35}?%;5 related to the procurement at
the organization level of generation until the Agency makes the selection@éfsmn “<I'tien, the Agency should collect
all records relating to the source selection effort and forward them to e gglcy proc "E@%ent office for inclusion in

the official contract file. At a minimum, the Agency must retain the _=011Q3M1 records in it procurement file:

1. Request to procure by the RFP method, with OSE afi honzatlon

2 Agency Selection Plan; t\\ i
3. Plan approval documents with any directed change;\\ i 9 ;

4. All orders or other documentation establishing membél’&}n%mﬁthe Selcctlon Committee and delegation

of duties (e.g. Agency Head);

5. Records of attendance and a summaryof proceedmgs of pre-s@;?ltatmn and pre-proposal conferences;

6. RFP with amendments; -

7. All proposals; \E;‘ {2 4

8. The Selection Committee’s classificatio \fi - )
. y

9. The reason for rejecting any offer as not ac ptabl ’ & - _,
10. Records of discussions with and responseg\%mﬁp tterors duri g,’the discussion process outlined in Part

6.2.15;

11. Modifications é'g;pos\ls m’iuhmg from dl\Bu_SSmnS'
12. Best and f offers; A’ Y

13. The Selec on%qmmttee re ;rt with rankings aha rébommendations
14, Agency Heads memorandumis afid-instructions tﬁg the Selection Committee and project manager,
15. Agency.Head or g;ﬂ}qmﬁg ’6“&1)7’“&45@@&816& regarding recommendations for source selection; and

. Al 1y other data “ﬁ(\documegn&related to the selection process.

6:211. z;c.zg_ NOTIFICATIOE OF Ulsi\ﬁQCESSFUL OFFERORS

N Durmg 1e selection process, theFhe Agency must provide prompt notification

of its selectiond lel§1on to all uns‘ucéessful offerors. -When the Selection Committee determines that an offeror’s

cegptable, the Agemf;y must notify the offeror of the basis of the determination in general terms and

advxse the offerof\iha;\;it’ will notffeénmder a rev151on to the proposal—Fﬂewﬂg—eemp}eneﬂ—ef—ﬁege&aﬁem_t-he

8 o1 3 4 ede. Such notice must not be

[ m,e to all offerors but must be an deIduaI notlce tailored to_each offeror. Each
pprise the offeror of the status of any other offeror’s proposal.

in the form of a blanket
individual notice must not a
e

AFTER NOTICE OF AWARD: When the Agency awards a contract for construction on a basis other than price
alone, the Agency must furnish the basis for the selection decision and contract award to unsuccessful offerors upon
their written request. The Agency should provide unsuccessful offerors with a debriefing upon request.
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